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Date 
e 
5/24/73 
° 5/30/73 
5/31/73 


District Court Docket Entries 


73 Civ. 2332 (MG) 


Proceedings 


Filed application of Securities Investor 
Protection Corp. 


Filed Order. Ordered that the customers of 
Weis Securities, Inc. are in need of the pro- 
tection of the Securities Investor Protection 
Act of 1970; further ordered that Edward S. 
Redington is appointed as trustee for the 
liquidation of the business of Weis Securities, 
Inc. as indicated. Trustee shall file a 
fidelity bond in the amount of $100,000; 
further ordered that all creditors of dft. 
Weis Securities, Inc. and all other persons, 
firms, etc. are hereby stayed, enjoined and 
restrained as indicated, etc. Consented to. 
Gurfein, J. (M/N) 


Filed order signed by Murray Gurfein, re referr- 
ing proceeding to Referee Babitt. 


Bankruptcy Court Docket Entries 
73 Civ. 2332 (RB) 


Proceedings 


6/18/73 Filed affidavit of service by attorneys Milbank, 
Tweed, "adley & McCloy, re OSC returnable on 
June 19, 1973 at 9:30 A.M. (directing Trustee 
to deliver acctg.) 


6/28/73 Adj. OSC for trustee prepare and deliver account- 
ing held and adj. to 7/3/73 at 9:00 A.M. Reclma- 
ation [sic] motion (Charter) held and closed. (See 
Referee's memo endorse” . . . Motion granted on 
consent of trustee. Submit order.) OSC to re- 
strain sale held and closed. (See Referee's memo 
endorsed . . . Motion denied and stay vacated for 
reasons of record. So ordered.) 


Referee signed stipulation between trustee and 
atty. for Stock Clearing Corporation, claimant, 
re authorizing trustee to deposit escrow fund in 
account with a New York bank, etc. 


6/12/74 Filed S/C, re: for an order directing trustee 
to t/o to escrow funds to Stock Clearing Corp., 
etc, Ret, 7/16/74 at 1:00, 


7/9/74 Filed answer of Trustee, dated July 8, 1974, re 
complaint of Stock Clearing Corporation (SCC) 
dated 5/20/74. 


7/15/74 Stipulation signed between Trustee and Stock 
Clearing Corporation (SCC) adjourned hearing 
scheduled for 7/16/74 to 7/25/74 at 1:00 P.M. 


Date 


12/3/74 


12/19/74 


1/13/75 


6/13/75 


6/19/75 


Bankruptcy Court Docket Entries 


Proceedings 


Stipulation signed between the attorney for 
Trustee and attorneys for Stock Clearing Corp. 
(SCC), re striking Count II of the complaint 
filed with the Court. 


Filed affidavit in opposition by attorney for 
Trustee re opposition to Stock Clearing Corpo- 
ration's reclamation claim. 


Filed reply memorandum of Stock Clearing Corpo- 
ration in support of reclamation etc. ret. 
1/15/78 at 10230 A.M. 


Filed Judge Babitt's opinion dismissing complaint 
by Stock Clearing Corporation for reclamation. 


Filed Notice of Appeal by attorney for SCC from 
the order of the Referee (Hon. Roy Babitt) 
dated 6/13/75 dismissing complaint. Paid $100 
to Clerk of Court. Receipt # 53445. 


8/11/75 


8/25/75 


9/2/75 


10/9/75 


10/28/75 


11/21/75 


District Court Docket Entries 
73 Civ. 2332 (IBW) 


Proceedings 


Filed plaintiff appellant Stock Clearing Corp. 
Notice of Appeal. (Mailed notice ret. 8/15/75) 
(8/1/75 Mailed 2nd Notice). 


Filed Memorandum on appeal of Stock Clearing 
Corp. in support of Reclamation. 


Filed Trustee's Memorandum on appeal in opposi- 
tion to Stock Clearing Corp.'s reclamation claim. 


Filed Reply Memorandum on appeal of Stock Clearing 
Corp., in support of reclamation. 


Filed transcript of proceedings dtd. 9-5-75. 


Filed Opinion # 43299. The order of the Bankruptcy 
Judge Babitt entered on 6/13/75, is affirmed. Wyatt, 
J. (mailed notice) (Stock Clearing). 


Filed Pltff. Appellant Stock Clearing Corp. 
Notice of Appeal from order of Hon. Inzer B. Wyatt 
dated 11/28/75 (mailed notice). 
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IT IS HEREBY STIFULATED AND AGRELD 
by and between counsel for the respective parties 
hereto, that the signing of the within deposition 


shall be and the same are hereby waived. 


PETRO called 
as a witness by the Defendant, having been first 
duly sworn by the Notary Public (David J. Feld- 
man, C.S.ik.}) and stating his residence as 16 
Dione Lane, East Northport, New York 11731, was 
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Extract of Petr 


examined and testif 
EXAMINATION BY Mr, 
Nr. Petroski 
Presently? 
Automation Corporation, 
And what is your job title? 
Manager of the Settlement Nepartnent. 
For how long have you heen so employed? 
SIAC? Two years. 
Q Have you had the same job ti 
Out that two year period? 
A Yes. 
Q Prior to your enploynent with 
whom were you enployed? 
A Stock Clearing Corporation. 
Q What was your job with Stock Clearince 
Corporation? 
A Sane. ‘anager of settlenent. 
Q For how long had you been with Stock Clear- 
ing Corporation? 
Since 1959, that's -- 
Q When did you become manager of the Settle- 


ment Department? 


A Eight years ago, July one. 
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1 t ref ur re llection if I 
e:l that the st yr SIAC 1 ywned hy the New 
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T helieve that the New York Stock Fxchanre 
\neric t xchanve are involved. To 
"ree nik We 

whe 1 © into 6x1 ice? 

Th] bh dae 

tis t relationship of SIAC to Stock 
7 “or ~~ > \ ° 
o J I £ Y ] ‘ We 
e relatio ip is that we perforn their 
s, delivery ettlement and other nerformances 
as a *rvice organization for them, 
oes Stoc learings Irporation continue 


rior to Tuly of 1977 


1972, were the functions 
Clearing Corporation 


ea by Stock Clearing Corporation itself? 
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BY MR. DAVIDSON: 


Q Is there a tern used for the day on which 


settlement must be effected for trades on a prior 
day? 

A It's called settlement day. 

0 And for trades made in the regular way, 
the settlement day would be five days after the 
trading day? 

A Yes, Five business days. 

Q A delivering broker who has received a 
balance order, would, as I understand it, place the 


stock he's obligated to deliver into an envelope 


marked with the name of the receiving broker, and th 


total value of the envelope, and together with de- 
livery bills. 

He would then deliver such envelopes to 
the central delivery cepartnent along with credit 
lists which would be summaries of the contents of 
up to 18 envelopes. Is that your understanding? 

A Yes. xcept as to number that's posted 
on the envelope, not the name, Fach member has an 
assigned company nunbe. 

Q Fine. So the outside of the envelope 


would not contain the name of the broker but only 
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parsosk nia “14 
his code number? 

A That's right. 

18) During what period of time are deliveries 
made to Stock Clearing Corporation for a particular 
settlement dav? 

A The schedule -- 

MR, JFRO’T: Excuse mc. Were we, 
prior question, talking about deliveries 
out? 
MR, DAVIDSON: No. We are so far 

only talking about deliveries in. 

THE WITNESS: Actually it's deliveries 
throuch, 
MR, JEROME: Through. 


A The schedule is night deliveries for next 


days settlement 4:90 to 9:00 p.m, On the same day 
cettlement is 8:00 in the morning to 11:30. And 
reclamation period from 11:39 to 2:00 p.m. 

0 So that the envelopes which will be picked 


up by a particular broker on settlement day have been 


delivered into Stock Clearing Corporation beginning 
at 4:00 p.m. the night before? 
A Correct. 


9) When the envelopes are delivered to the -- 
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would that be the central delivery department? 
A Central delivery department. 
q A clerk would compare the credit list 


. 


with the information on the outside of the envelopes’ 
And he would date stamp the credit lists? 
Roth copies. 
Right. 
And he would then return one copy of the 
credit list to the messenger? 
A Yes. 
Q And he would retain the other copy of the 
credit list? 
A Right. 
MR, JEROME: By “messenger”, you 
mean messenger from whom? 
MR, DAVIDSON: That would be from 
the broker who is delivering the securities to 
the Stock Clearinp Corporation, 
Q Is this stamp, which the clerk puts on 
the credit list, time stamped? 
A Yes, 
Q Do you know whether the credit lists in 
respect of deliveries for settlement day May 24, 1973 
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are still in existence 


A Yes. On microfiln. 

Q The clerk at Stock Clearing Corporation 
would then sort the envelopes into the cubicles 
maintained for each of the clearing members; is that 
correct? 

A SIAC employee will do a sorting process 
and it gets to the receiver. 

Q Noes that sorting process take place promptly 
after the securities are dlivered in? 

A Yes. 

) The SIAC employee does not look inside 
the envelopes, does he? 

A That's right, he does not. 

0 On settlement day, at what point is the 
broker, who is receiving envelopes, entitled to pick 
them up? 

A All during the course of the day. Up to 


2:00 p.m. 


Q And when does the day hegin? 
A On settlement day, 8:00 a.m. 
9) So in other words, the receiving brokers 


would send nessenrers to SIAC at varying periods 


throughout the day, beginning at 8:00 a.m, and ending 
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ot 2:00 p.m. to nick up whatever happened be 
their cubicle? 

A Yes. 

9 As you understand it, if there is some 
problem with a particular delivery, say the envelope 
is empty, or the certificate's mutilated, or it's 
the wrong stock or something like that, it's your 
understanding that that's a matter between the broke 
who delivered that through Stock Clearing and the 
receiving broker? 

MR, JEROME: Can I have the question 
again? 
(The pending question was read.) 

A I wouldn't be aware -- 

MR. JEROME: Just a minute. Don't 
answer any questions, 
Okay. 


A Qualified yes, I wouldn't be aware of 


the contents of the envelope or the condition therein. 


Q My real point was that the receiving 
broker would not make a complaint to Stock Clearing 
Corporation but instead would make his complaint to 
the delivering broker. 


MR. JEROME: If you know, 
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A Yes. 


mony 


&® he's resetting 
Stoc.. Clearing 


MR, 


e question, 


BY MR. KASIEN: 


ibligated to deliver a cus- 


fails to deliver some of the se- 


omer's account, can the broker, 


ki, before you testified, I believe, 


‘ 


that you are familiar with a process called reclamation 


a] 
7) 
‘ 
~ 
’ 


JEROME: I don't recall that 


WITNESS: I believe the schedule 


\VIDSON: For Counsel's benefit, 
the schedule of deliveries to 


Corporation, 


JEROME: I think he testified in 


respect of the hours that were involved in the 


reclamation process in response to ‘ir, Davidson's 


) Can you expiain to me what you understand 
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t ‘ hes of @nre so lor mn? 
° can y e term recianation 
A When a receiver rece ves a security wi uh 


irrecularity, ne returns it to the deliverer. 
So, in effect, does @ recaamation invoive 


the refusal of a broker to receive a secrrity from 


another broker 
MR. JEROME: ] object to the form of 
the question. It calls for the operation of the 
mind of a broker out in the great beyond some- 


here, and is objectionable for that reason. 

MR. KASEN: I just asked him to testify 
to a physical fact. 

THE WITNESS: It's a return <-- 

MR, JEROME: Just a minute, Mr. Wit- 
ness. 

Refusal is not a physical fact. If 
you're tal’ ng about returns, that's another 
matter. But refusal calls for -- any testi- 
mony calling for a broker refusing calls for the 
operation of the broker's mind. Again, it's ob- 
jectionable, 

MR. KASEN: Mark that as Defendant's 
Exhibit 3, please. 


(Document entitled "Uniform 
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cane to his attention that there was some sort oi 
financial irregularities or financial difficulties 
of Weis Securities. 

MR, JEROME: Does your question fi- 
nancial irregularities subsume fraud? 

MR. DAVIDSON: It would. 

MR, JEROME: Then I direct the wit- 
ness not to answer the question on the ground that 
it's too broad. Ask the question specifically. 

MR. DAVIDSON: Your complaint says 
fraud. I'm trying to find out when he first 
knew that there was sone trouble at Weis. It's 
a sinple when. I'll pin it down to precisely 
whet he found out at some future questions. 

MR. JEROME: The question is still 
too board. Ask him specific questions. Other- 
wise I'll direct him not to answer. 

BY MR. DAVIDSON: 
Q Did there come a time when you learned of 
financial difficulties at Weis Securities? 

MR, JEROME: I direct the witness 
not to answer to the extent that the question 
might subsume the question of fraud. 


MR, DAVIDSON: I just cut that out. 
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Extract of Petroski Deposition 
— Petroski (36 | 
M?. JEROME: Okay. 
You may answer the question, 
A Yes, 
Q And what was that time? 
A Approximately 10:00 a.m. on the 24th. 
Q And what did you learn at 10:00 a.m. on 


the 24th? You're talking about the 24th of May, 


1973? 
A Yes, sit. 
Q All right. 
A At a meeting we were told that Weis Se- 


curities had problems that we had to settle that day. 


Q And who attended that meeting? 
A If you'll pardon me there was about 25 
people th: I can tell you some of thé names but 


I don't remember them all. 
Q Were they all SIAC employees? 
A SIAC and Stock Clearing Corporation em- 


ployces. 


Q . And -- 
A Do you want the ones I remember? 
Q No. No, 


Who told you that there were these dif- 


ficulties? 
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Vice-President 


meeting was conducted by Diran Kaloostian, 


Se 


.@] 


as fully as you can remember it, what 


Kaloostian say? 


on't remember in detail. You know, 


} 


firm was in trouble and that we had to make 


that the 


sure that 


everything went all right that day in the 


normal manner, 


business manner. 


I understand you to be saying that Mr. 


Kaloostian said, in effect, that you as an employee 


of SIAC should conduct your business vis-a-vis ‘Weis 


in the ordinary way? 


MR. JEROME: I object to the form of 


the question, I don't think that that's pre- 


cisely what he said, 


THE WITNESS: No, 


MR. JEROME: Why don't you read back 


his testimony? 


MR. DAVIDSON: I heard his testimony. 


MR. JEROME: Then don't characterize 


MR, DAVIDSON: I'm justtrying to under- 
he meant by it. 


MR. JEROME: Ask him a question and 
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A Any further -- I don't understand the 
question. Repeat it, please, 

Q You've testified to a meeting at 10:00 
a.m. in which Hr. Kaloostian told you about financial 
difficulties of Weis. 

A Yes. 

Q You testified to a conversation after 6:00 
Pem.- in which you were informed by either Mr. Fuchs 
or Mr. Hoyt that the difficulties had continued. 
asking whether you had any conversations or obtained 
any information between those two times relative to 
financial difficulties at Weis. 

A No further information, but many conver- 


Sations concerning Weis. 


Q Did any of thoseconversations, which you had 


24th, relate to what actions that SIAC or SCC 
take in regard to Weis? 

Yes. 

, And how many such conversations did you 
have? 

I don't recall the number, 

Was it more than half a dozen? 

More than half a dozen, 


With whom were those conversations? 
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Petroski tf (41) 
A Mr. Fuchs, Vir. Hoyt, and I believe others. 
Q Yid either Mr. Fuchs or Mr, Hoyt or anyone 


else instruct you to take any particular actions in 


regard to ‘Yeis Securities on that day? 


A Yes. 
Q And who gave you those instructions? 
A I'm sorry, it was one or the other. I 


Q And what were the instructions? 


A That Weis be the first account to be settled 


Q And were those instructions carried out? 
A Yes. 
0 At what tine was Weis’ account settled? 


A Sonetine between 4:00 and 5:00. 
Q When you say "settled", do you mean that 


a preiiminary statenent was prepared by your depart- 
nent? 

A Yes. 

Q Is there any written record which would 
reflect at what point the Weis account was settled on 
that day? 

A No. We don't record the settlement times 
for individual accounts. 
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Extract of Petroski epositi 
Petroski tt 42 

Q Did Weis pick up its preliminary state- 
ment? 

A I assune so. 

Q Were you given any further instructions 
regarding Weis other than to settle their account 
first on May 24th? 

A Yes. 

Q What were those further instructions? 

A When you receive payment, he happened to be 
in a debit position on that day, over illion dol- ( 


lars, when you receive payment, not to deposit into 


the bank irunediately. And I recall now the previous 


instruction was -- just before that was ~ accept 
an uncertified check. 

Q Do you recall who gave you those instruc- 
tions? 

A Mr. Fuchs. And after that, there's one 
more, this was the final one, to give the check to 


Mr. Baer, Manager in CCS. 


Q And you carried out all these instructions? 
A Yes, sir. 

Q What is tir. Fuchs’ position at SCC? 

A He was a vice-president of CCS and SCC. 

Q Are you generally familiar with the Stock 
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Petroski ; 43 
Clearing Corporation rule requiring that payments by 
clearing members in amounts over $,000 be by certified 
check unless the Stock Clearing Corporation waives 


the cortification requirement? 


A Yes. And it's 5,000 or nore, 
Who at SCC makes the deternination as to 


whether to waive that requirement of certification? 


A Depending on the ancunt, the manager to 


vice-president. In this case, not the manager. 


Q And the vice-president you referred to, 
would have been -- 

A Mr. Fuchs. 

0 During any of your discussions on May 24th, 


was there any discussion of the possibility of stopping 
deliveries of securities to Weis? 

A No. 

Q Was there any discussion of the possibility 
of reversing deliveries? 

A No. 

Q On May 24th, did you have any conversation 


with any representative of Weis Securities? 


A Yes. 
Q liow many such conversations did you have? 
A Two. 
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Q And with whom did you have those conver- 
# 
sations? 
A I don't recall the man's name. \t 
oe ¢ Q Was it the same individual in both cases? 
( A Yes. 
5 Q How did the first such conversation come 
| 
about? 
MR, JEROME: Lxcuse me, Counsel, Per- 
0 haps if you mention the name, if you have it, 
a } 
you miysht refresh the witness' recollection, for 
the record. 
© = Q Would the name Louis Dybo ring a bell? 
13 
A No. 
Q llow did the first such conversation cone 
® 
about? 
A Mr. Waldenstrom called me to the phone, 
e 18 and I spoke to Weis. Weis spoketo me, actually. 
- Do you want the conversation? 
Q Yes. 
e e A In general terminology, I don't know the 
exact words, but the man was quite upsct. He said he 
) ’ 
e sent his messenger to the bank to have the check certi- 
> 
_ || fied, and that the bank froze his account. And he 
,. | didn't understand why. 
™ } 
| 
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Petroski . 4S 
And he said he had plenty of money to cover 
the check to be certificd. And he asked if we would 
accept an uncertified check, 
Q And what did you say to this individual? 
A I told him I couldn't make that decisicn,. 
I took his name, phone number, and I said I would call 
back. 
C I take it whatever piece of paper you 


took this name and phone number on, you no longer 


have? 

A It's among the missing. 

Q And what did you do after completing the 
telephone conversation? 


A I called Mr. Fuchs and explained the con- 
versation to him, and he instructed me totake an un- 
certified check for settlement. 

Q At what tine was your first conversation 
with a Weis representative? 

A About 4:00, 


Q And did you then callback the Weis repre- 


A I did. I told him to send the check to 


ny attention. 


Q At what time of day did you nake that 
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call? 
A Five minutes after the first conversation, 
Q Did the Weis representative say anything 


during that conversation? 

A No. He said thank you, and hung up. 
We'll send it down, 

Q Do you know whether anyone else at SIAC, 
SCC or CCS had any telephone conversations with any 
representatives of Weis Securities on May 24th? 

A I know of one. !lowie Waldenstron, 

Q Mr. Waldenstrom's conversation is the 


only one you know of? 


A That's right. 


Q Was Mr. Waldenstrom's conversation the one 


which you previously testified that you picked up? 

A Yes, 

Q Has Mr. Waldenstrom ever told you what 
occurred during that conversation prior to your 
coming on the phone? 

A No. But he warned me that there was a 
problem with Weis, and I took the phone, 

Can I reword that and say I believe, you 


know. He didn't tell me the exact details of the 


conversation, 
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Securities on May 24th’ 


A In writings? 
‘ 0 Yes. 
MR, JEROME: Of telephone conversa- 
tions. 
A The answer is no. 
Q When Stock Clearing Corporation pays drafts 


to brokers entitled to receive money as the result 


of a particular settlement day's activities, it does 
not first collect the monies paid by brokers owing 
money before paying the brokers entitled to receive 
money, does it? 
MR, JEROME: Do you understand the 
question and do you know the answer? 
THE WITNESS: Let me -- 
A Are you saying that if broker A is due a 
draft and broker B is to pay a check, that we hold 


up broker A's draft? 


Q That's the question essentially. 
A The answer is no. 
Q You said that you had seen several docu 


ments in testifying regarding Defendant's Exhibit 4 
for identification. Have you seen any other memoranda 


propared by Mr. Hoye relating to Weis Securities? 
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Petroski 53 
Q Duriny your conversations with the repre- 
sentative of Weis whom you spoke to on May 24th, 
‘ you ever discuss the possibility of having the stoc: 
© received by \fcis on that day delivered back to SCC? 
A No. 
MR, JEROME: The question was asked 
before, but I'll let it 30- 
HR, DAVIDSON: I don't think I have 


much riore for Mr. Petroski, but it might be help- 


* 
ful if I took a brief recess and got odds and ends 
together before finishing it up. 
e ; 
MR, JEROME: Okay. 
(A short recess was taken.) 
BY MR, DAVIDSON: 
& 
Q Mr. Petroski, was the anount which Weis 
was obligated to pay to the Stock Clearing Corporation, 
a in regard to the May 24th settlement activities, an 
unusually large amount? 
i ; 
A I don't know if it was unusually large for 
es 
that account. 
MR, JEROME: Do you say you don't 
e know or -- 
THE WITNESS: JI don't know if that 
account, it was an unusually large amount. 
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MR, DAVIDSON: Off the reco. . 
(Discussion off the record.) 
) Do you know whether the otoc) Clearing 
Corporation has ever required a clearing menber to 
provide some sort of additional securities in cases 


in which there is financial difficulty? 


e A Yes, 


Q What such instances are you aware of? 
A Franklin National. 
& 
Q And in that case did Stock Clearing require 


the depositing of additional security in order to 
e continue clearing operations for them? 
A In order to continue delivery and settle- 
MR. JEROME: Just for the record, 
that was -- Franklin National was subsequent to 
the transaction which is under discussion here, 
namely on May 1973? 
THE WITNESS: Yes. 
e MR, DAVIDSON: I have no further ques- 
tions of Hr, Petroski. 
THE WITNESS: For the record, can I 
make a statement? 
MR, DAVIDSON: Sure. 
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legal conclusion. 

Q Was the business of Depository Trust Co. 
the same as the business of Central Certificate Service, 
ine. ? 

A Yes. 

Q Was the stock of Central Certificate Servicc, 


Inc., also owned by the Stock Exchange? 


A Yes, Sir. 

Q What is your job title at Depository Trust Co. 

A Vice President of Operations. 

Q Have you held that position throughout the 
per.od of your employnent by Depository Trust “o.? 

A Yes, I have. 

Q What was your job title at Stock Clearing 
Corporation? 

A Vice President for clearance and settlement. 

Q Do you know who owns the stock of Stock 
Clearing Corporation? 

A The New York Stock Exchange also. 

Q What was your job title when you were emp d 
by the New York Stock Exchange? 

A Really several. I was in the Department of 


Member Firms as an assistant director. Do you want more 


on that? 
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A Okay. I don't understand it. 

Q It's as simple as I can make it. It is a 
very simple question. 

Are there any business relationships between 
then? 

A The Depository Trust Co. acts for its 
participants, some of whom, or most of whom, are 
participants of Stock Clearing Corporation. 

But I don't think there are any other direct 
relationships. 

Q During the period May 1973, did Depository 
Trust Co, perform any services tor Stock Clearing 
Corporation? 


A Again, not directly. I don't know direct 


relationships. 


Q Are you familiar with an organization called 
SIAC? 

A Yes. 

Q What is SIAC? 

A It is a subsidiary of the New York and 


American Stock Exchanges. And it performs certain 
computer and clerical functions for the clearing 
corporations of those exchanges. 

Q Included among those clearing corporations 
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transactions effected through Central Certificate Service, 


= 
3 Inc., on May 24, 1973, should be paid to Weis Securities? 
’ A Repeat that,please. 
& S MR. DAVIDSON: Read the question back, 
° please. 
a (The pending question was read by 
. 8 the reporter.) 
9 A No, I did not. 
10 Q Do you know who did play such a role? 
MR. JEROME: The answer was no. 
| 12 | MR. DAVIDSON: He said he did not. I 
'e | 
13 asked if he knew who did. 
14 MR. JEROME: Oh, sorry. 
- 15 A I would assume Mr. Petroski. 
16 Q If I were to tell you that Mr. Petroski has 
17 testified that he had a telephone conversation with you 
s 1g on May 24, 1973, in which you authorized him to accept 
19 an uncertified check from Weis Securitics would you say 
20 || that Mr. Petroski was mistaken? 
" 21 |! A No. 
22 || Q Do you recall that you did not have such a 
e: 23 | conversation with Mr. Petroski? 
; 24 } A I do not recall that I did have such a con- 
25 | versation with Mr. Petroski. 
@ | | MANHATTAN REPORTING CORP. 
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Q If Mr. Petroski hac presented such a request 


to you, would you have granted it? 

MR. JEROME: I object to the question 
on the ground that it calls for speculation on 
the part of the witness. It's objectionable for 
that reason, and as to forn, 


MR. DAVIDSON: What's your objection? 


MR. DAVIDSON: What's your fora 
objection? 

MR. JEROME: It is subsumed in the 
speculation. It's objectionable because it 
requires -- 

IR. DAVIDSON: In other words, you co 
not have any separate objection as to forn. 
MR. JEROME: Well, subsuned in the 
objection as to speculation. 
BY HR. DAVIDSON: 

Q Do you recall ever having given authorization 
to anyone to accept an uncertified check payable to Stock 
Clearing Corporation? 

MR. JEROME: He answered that question 
before, I believe. But go ahead. 


A The answer is still no. 
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~ Fuchs ) \ 14] 
Q Was it outside the scope of your duties to 
have authorized somcone in May of 1973 to accept an 
uncertified check from Stock Clearing Corporation? 
A Did ~ accept an uncertified check from Stock 
Clearing Corporation? 


Q Payable to, I'm sorry, I misspoke. 


A No. It was not outside my scope as 


i=) 
J 


officer of Stock Clearing. 

Q I'm a little confused. 

In May of 1973, were you an officer of Stock 
Clearing Corporation? 

A I stili had a title at Stock Clearing 
Corporation, but I did not activoly partake in Stock 
Clearing activities. 

Q Did you draw any salary from Stock Clearing 
Corporation? 

A No. 

Q Is there a particular Stock Clearing 
Corporation officer to whom requests to waive the 
certified check requirement would ordinarily be directed? 

A Not really. They are few and far between, 
usually from irate participants who felt they didn't owe 
the money that the prelininary statement showed. It was 


not a regular routine thing. 
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residing at 
646 47th Street, Brooklyn, New York, called as 
& tness, first being duly sworn by the Nocary 
Public (Darlene Castellana), was examined and 
testified as follows: 
EXAMINATION BY MR. JERO?! 
Q Mr. Dybo, were you at one time employed by 
Weis Securitics? 
e A A Yes. 
1] Q Would you state the period of time during 


12 which you were employed by Weis Securities? 


ca 
A January ‘73 to August '73. 
14 Q Is is correct then that you terninated your 
& 15 employment in August '73 with Weis Securities? 


16 A Yes. 
1 Q What were the circumstances of the termination 
& 
lt of your employment? f 
19 A Services weren't needed no more. They were 
e 20 in liquidation already and services weren't needed no nore. 
2) Q Prior to January of 1975, what was your | 
| 
29 employment? ' 
i 
* 23 A I was unemployed. 
o4 Q For what period of timc? 
9 A From June '72 to January ‘73. 
Bh 
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j Dybo 4 ; 
Q Prior to June 1972, what was your employment? 
38 
3 A F, M. Mayer 4 Company. t 
4 Q Is that a brokerage house, Mr. Dybo? 
: A Yes, it is. ~ 
@ , ; 
r Q What were your duties at Weis Securities 
- during the period of your enployment? } 
e 8 A Receive and deliver clerk. ' 
} 
@ Q What were your duties at F, M. Mayer 4 Company? 
19 A Reccive and deliver clerk, 
* , 
Q Prior to working tor *,. M. Mayer @ Coxpany, ' 
i 
did you have employment with any other securities and i 
av 13 brokerage houses as a receive and deliver clerk? ‘ 
- A Philip Budin G Company, an over-the-counter 
1S house, 1 
3 
. Q Can you spell that for the reporter? ' 
7 ' 
is A P-h-i-l-i-p, B-u-d-ien. 
4 f 
e is Il Q And what was the period of employment in 
1s respect of that? 
| ' 
20 A I would say December '69 through Nay '71l. | 
« * Q Will you tell us for the record, Mr. Dybo, 
= what your educational background is? } 
os A I went up until tenth grade, completc. 
e | Maa 
- Q Hiow long have you been working? 
a A I don't understand that. I mean -- | 
a | | 
ob | 
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Q Well, since you left school and became 
gainfully employed, starting say with the age of 16, 
how long have you been working? 

A Eleven years. 

Q Eleven years. And during that eleven year 
period of time, have you for the most part been receive 
and delivery clerk in brokerage houses? 

A I would say about six years of it, or so. 

Q About six years of it. Is it correct that 
your last employment as 4 receive and deliver clerk 
terninated in August 1973 with the termination of your 
employment with Weis Securities? 

A Yes. 

Q Is there any other job title that you had 
at Weis Securities other than receive and deliver clerk? 


A No. 


42 


Were your duties at Weis Securities as a 
receive and deliver clerk identical or substantially 
similar to your duties as & receive and deliver clerk 


with the other securities houses? 


A I would say they are basically similar. 

Q Basically similar? 

A Yes. 

Q Would you describe what these duties are oT 
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were? 

A I would receive the stock from the runners 
when they go down to the house and bring it back up. 

I check out the stock and make sure it is 
in good deliverable form, then I make sure we know the 
trade. When we know the trade, I accept th. toch and 
take a copy of my delivery forms at the end cf the day. 

I add up my delivery slips. I get a total 
from the girls in our system, what they say what we 
receive in. They should balance internally. 

Then I give that figure either ‘to myself or 
to the deliver man who puts it on the sheet, gets the 
delivery fissure and then decides whether we receive a 
check or there is a draft to the houses. 

Q During that six year period of your ¢ »>loy- 
ment as a receiver and delivery clerk, are those duties 
which you described ever different substantially? 

MR. DAVIDSON: Object to the form of 
the question. 

MR. JEROME: What is the basis of your 
objection? 

MR. DAVIDSON: It assumes a six year 
period as a receive and delivery clerk. 

MR. JEROME: Let the record show that I 
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don't intend to assume a Six year period. 
BY MR, JEROME: 
Q Will you please answer the question. 
A Will you please repeat it? 
Q Sure. I will repeat it for you. 
During your six year employment intermittently 
as a receive and delivery clerk, did your duties differ 
in any way from the duties tnat you have described? 
A No, except that Budin, it was over the counter. 
It dealt with checks rather than settlement houses. 
Brokers delivered stocks over the window and we made 
the same balance exccpt there is no 


them a check -- 


house involved. 


Q Coming back to your duties as a receive and 


deliver clerk, in focusing on the reccive end, when you 
were with Weis curities, did you from time to tine 
reccive enve’opes from Stock Clearing Corporstion? 


A Yes. 


Q And is it correct that those envelopes were 
picked up fron Stock Clearing Corporation? 

A Yes. 

Q As for as you know, who was in charge of 


picking up those envelopes? 


A One of our runners. I don't know which one 
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offhand, 
Q Do you know who picked up the envelopes on 


May 24, 1973? 


A The same runner that picks them up every day. 
Q You just have one runner? 
A We have one for New York, one for CCS, one 


for American, 


Q You don't know his name? 
A Not offhand -- Biil, I believe. 
Q liow many tines a day while you were at Weis, 


to your best recollection, were socurities picked up on 


n daily hacis Fran Stock Clenvine Camac-ei- 
A Say four, five. 


MR, JEROME: Off the record. 


(Discussion off the record, ) 


Q Mr. Dybo, would you describe what happens 
or what happened at Weis Securities on a daily basis in 
respect of picking up stock in e.ivelopes from Stock 
Clearing Corporation? Just for the record, run through 
a daily transaction for us. 

A You mean, when the runner brings it, so on and 
so forth? 

Q How docs it originate? 
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A Well, there are certain tines he is supposed 


to £0 
time. 
Q Who sets those 
A The exchange. 
Q The Steck 
A Right. 
Q What other tines, 
MR. 


to 


eed 
w 


down there and they hand him envelopes at & certain 


Clearing Corporation? 


to your best recollection? 


DAVIDSON: I£ you know. 


A Well, they have one before we even get 


the night before. They drop it down there before we 


even get in there. 


There is one, I would say, probebly around 


ten o'clock, eleven thirty, twelve, around there. 


then we reclaim about two, 


two thirty. 


Q Would you repeat that last one? 


—- 


A A reclain drop at two, two thirty. 


Q Would you describe what a reclaim drop is. 


— 


A Any deliveries that we made out, which a 


er 


broker isn't accepting for some reason or another, he 


sends it back for a reclaim drop. 


is it correct 


Q Other than reclain drops 


the securities which you pick up from Stock Clearing or 


picked up on a daily basis fron Stock Clearing for Weis 
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were picked up prior to twelve thirty? 
A Picked up? Yes, I would say by the latest 


twelve thirty. 


Q And then at about two thirty, you picked up 
reclaimed -- a reclaim drop? 

A Yes. 

Q Apart from the times that are involved, was 


this what generally happened with respect to picking up 
securities while you were in the employ of other broker- 
age houses? 

A Right. 

Q When you were in the employ of the other 
brokerage houses, did you heve occasion to deal with 
Stock Clearing Corporation? 

A Yes. 

Q And did the procedure which you just des- 
cribed for picking up securities, differ in any way? 

A No. 

MR. DAVIDSON: That's really only one 
brokerage house in accordance with his prior 
testimony, Philip Budin § Company was only an 
over-the-counter house -- 

MR. JEROME: I thought there were two. 
Are we on the record? 


MANHATTAN REPORTING CORP. 
132 NASSAU STREET, NEW YORK 10038 ~ 267-2228 


Q You were a receive and deliver clerk, were 


you not, with F. M. Mayer & Company? 


A Yes. 
° Q And with Dudin? 
A Yes. 
@ Q And with Wleis Securities? 
A Yes. 
Q Apart from the four brokerage houses we 
we . have just described, do you serve as an employee for any 


other brokerage house? 
A No. 
0 Well, just to clarify the record then, Mr. 
. Dybo, for how many years and I don't mean consecutively, 
in total number of ycars that you spent 4s receive and 


deliver clerk, would you state that for the record? 


A I would say five -- 
e 18 | Q Five out of six? 
7 A Right. 
Q Coming back to the delivery of securities to 


Weis by Stock Clearing and the daily transaction that 


to 


we talked about, when the envelope would come in to Weis 


* 23 Securities from the runner, what happened to it? 


24 A Well, it was given to me. If it was from 
25 New York, it was given to me. 
l| 
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e ’ Q Would you explain what that means? 
3 A Well, I teok care of basically the physical 
| . stock from the New York Stock Exchange, clearing house. 
bd S | Q By that, do you mean Stock Clearing Corpora- 
| 6 || tion? 
a A Right. 
ae 
Q The runner handed you the envelope, correct? 
9 | A Right. 
. | 10 | Q What did you do with it? | 
| 11 A I took the stock out of each of the envelopes 
12 | and then proceeded to make sure the stock was in good 
sa 13 deliverable forn and take copies of the delivery biljs, 
14 if we knew the trade. 
° 1S Q How did you deternine whether it was in good 
16 deliverable forn? 
17 ! | A Tirst, I look at who's registered, turn it 
@ 1 over, make sure it 4s endorsed correctly, if anyone filled 
19 || out a power of attorney, make sure it's released, and 
20 | make sure guarantees, if there are any, and bank 
° 2) signatures are guaranteed for a customer. 
22 1 Q And did you keep a notation or memorandum or 
j 23 list describing the securities that you received from 
24 | that envelope? 
25 | A Explain that @ little bit more. 2 
be ! | MANHATTAN REPORTING CORP. 
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and udvises Weis how much is owed to it? } 
A Not really. A lot of times, they don't know 


until the last minute either. The systems are down quite 
often, down there. Sometimes we already sent the money 
and they call us up and they feel we should pay them $200 
more, $2,000 more. 

Q On May 24, 1973, did you receive a telephone 
call from anybody from Stock Clearing Corporation stating 
the amount of the check that was required to be sent to ) 
Stock Clearing Corporation by Weis was? 

A No, not the exact amount. Just that they 


felt there was a check due then. 


Q Do you know who made that telephone call? 
A No, I don't. 
Q Did you receive that telephone cell? 
A More than likely, I would say yes, | 
Q Do you recall the substance of the telephons | 


conversation? } 
A Just that they had wanted to know if we got 


our figure yct, of what we should be paying them, because 


is it going to be quite a large check and the time we | 
| 

didn't know. ive told them we hadn't come to a figure yet. 
Q Had they told you yet, whoever they were, thic 

they had come to a figure? 
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A No, 
a 
Q Do you recall what time of the day this was? 
4 A Not offhand. It was early, carly afternoon. 
co : Q How early -- well, let me ask it to you this 
ay. 
Was it before the reclamation drop or after 
° « . 
f the reclamation drop? 
) A I would say it would have to be after that 
e 10 Q And the reclamation drop is at two, two thirty? 
1] A Right . 
12 Q Which is it, two or two thirty, if you know? 
® 13 A I believe it's two. I am not positive. 
14 Q So it was some tine after two o'clock? 
15 A Right. 
bad ' 
16 Q Was it before three o'clock? 
17 || A I would say yes. 
| | 
& 18 Q At that point in timo, had you picked up all 
19 || of the securities for the day for Weis from Stock 


Clearing Corporation? 


° 21 | A Yes. 
99 Q But you had not finished up tallying the 
. 23 securities and the balance due, is that correct, when 
4 | you got that telephone call? 
25 A Right. 
e | | MANHATTAN REPORTING CORP 
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Q Prior to giving the Stock Clearing 


Corporation check for in excess of $1 million to 
the runner on May 24, 1973, did you have occasion 
to give the runner checks for anybody else? 

A “Myself, no. 

Q To your knowledge, did anybody else have 
occasion to give runners cnecks for anybody else? 

A Not unless whoever handled the American 
gave them a check. I don't know thit offhand. 

Q When did you learn that Chemical would 


not certify a check, if you learned it? 


A Lato atiternoon. 

Q “what time? 

A After the reclaim drop. 

Q Did you have any -- what did you learn? 
A Just that Chemical supposedly, because 


of newspaper articles, had called our loans and they 
were freezing our accounts until straightened out. 
Q I didn't quite understand the beginning 
of that answer about loans. 
MR. DAVIDSON: Have the reporter read 
it back. 
(The answer was read by the reporter.) 


Q I don't quite understand that. Could you 
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elaborate on that answer a bit, please? 


A Well, more or less, we draw a check, if 
it is a large check, we take an overnight loan or 
a day loan from the bank and we give them physical 
stock as collateral until the next morning 
until we send them another check and reccive our 
stock back. It's just an overnight loan. We pay 
them interes on that. 

Q And what about the newspaper article? 

A It was just an article in the Daily News 
that supposedly everyone aroung the Street was 
talking about, about Weis being in trouble. 


Q This was something you learned after 


A I don't -- I don't know exactly what day 
it was. It was the day I believe. 
MR. DAVIDSON: I think what Mr. Dybo was 
trying to incidate by his testimony was that 
it was his assumption that the Chemical had 


taken whatever iction it took in response to 


having seen an article in the newspaper. 


Q Was that your testimony? 
A Yes. 
Q What is the basis of that? Did anybody 
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tell you that, that was a fact? 
A No, I assumed that what everybody else 
was saying more or less. 
Q When you say Chemical froze the account, 
would you explain what you mean by that? 
A Well, we had money down there but they 


weren't certifying any of our checks. They were just 
freezing the money. No money could move until what- 
ever was decided. 

Q When did you first learn about that on 
May 21, 1973 that Chemical had frozen the account? 

A I would say 2:30, 3:00. Late afternoon, 
after the reclaim drop. 

Q Did you know about it prior to giving 
the runner the check that you gave him to be certified? 

A I don't romember offhand. 

Q Did Mr. Maddox or ‘ir. Gubitosi tell you 
about Chemical's action on May 24, 19737 

A It was just said that they were not 


certifying our check as at the moment. It was a 


temporary thing. 


Q Now, who said that, Mr. Maddox or Mr. 
Gubitosi? 
A I don't remember which one. They both 


MANHATTAN REPORTING CORP. 
132 NASSAU STREET, NEW YORK 10035 


Vert 
io 


=o GY 

Q What time did you start work in the 
morning when you worked for Weis? 

A A quarter to nine, nine o'clock. 

Q On May 24, 1973, do you recall getting 
to your job at about a quarter to nine, nine o'clock ? 

A Somewheres around that arca. 

Q Was there any gossip running around at 
your desk? 

A No, it was just people more or less 
showing each othor the article in the paper, supposedly 
about something Weis was having problems. I don't 
remember it offhand. 

Q So far as you know, were any checks 
Jrawn on Chemical Bank in the morning of May 24, 19737 

A Me myself, I wouldn't say -- as far as 
I know, no. None of the enes I would have anything 
to do with would be drawn -- 

MR. DAVIDSON: Not necessarily the ones 
you had anything to do with. Any of the others? 

A I wouldn't be able to say definitely 
yes or no. I just don't know. 

Q Your best recollection then as I gather 


it, is that around noontine or there abouts, you 


first began to hear the gossip about the action of 
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the securities that cane in through the 


about twelve-thirty, involved a larger amount 
of securities than had been carlier picked up? 


Do you understand the question? 


A Well, the whole morning was heavy. They 
were all big pickups. 
Q Well, would you say that the securities 


that were picked up about twelve-thirty, were in 
excess of a half million dollars? 
MR. DAVIDSON: If you know. 

Q If you know. 

A I don't know definitely but I would 
probably say could have seen. 

Q Is it your testimony, Nr. Dybo, that 
your first conversation with anybody from Stock 
Clearing Corporation on May 24, 1973 was after the 
reclamation drop? 

A I would say either just before it where 
they knew there was going to be some kind of check, 
but they didn't know. They were wantins us to hurry 
it up. As soon as they did it, our reclaims sent a 
check to them. 

Q Can you place in terms of the time of 


day the first telephone convorsation that you had 
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on May 24, 1973 with anybody from Stock Clearing 


Corporation? 


MR. DAVIDSON: He's already answered 
that question, 

MR. JEROME: Not to my satisfaction. 

MR. DAVIDSON: Well, he's answered it 
to minc. He is not requiredto answer it and 


it's been asked and answered before. 


Q Do you understand the question, Mr. ybo? 
A Yes. 
Q Can you answer it? 


MR, DAVINSOAN: T advise ‘Mr. Nvho that he 
is not requiredto answer that question and -- 

MR. JEROME: You need not accept that 
advice, Mr. Dybo. This is not an adversary 
procecding. 


MR. DAVIDSON: Other than the million 


dollars. 
A I couldn't give yuu a definite time. 
Q When you had your first conversation 


with somebody from Stock Clearing Corporation, did 
you recognize the voice on the other end of the 


telephone? ° 


A No. 
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. : ’ 
A Yes, because we had originally when we 
a 
seen the amount, tricd to get them to pair off the ’ @ 
, ' 
difference between the CCS and that and just pay us 
= the difference, whatever it was at that particular | 
time, 
0 What is CCS? 
Ld ~~ . . . 7. : : 
A Central Certificate Services. It is a 
4 ‘ ‘ . 
stock but not -- it is all paper. 
e Q What do you mean "pair off''? 
i They owed us say a million "X" amount 
i we owed them -- Stock Clearing a nillion "X" 
e amount, so we wanted to see if we could work the 
difference and just have the difference taken care 
of. Either they pay us a draft or whatever it was. 
© 
? , . . . 
} Q And you had a conversation with a vice 
president of Stock Clearing in respect of this? 
} 
@ | A Yes. 
| 
, } 
iv ‘ : | 
(Q Pairing? 
; A Yes. 
| 
a 2! > } . 2 . ' j 9 
| Q And who was that: Do you know? 
é A I don't remember his name. 
} 
- Q What did you say to him and what did he 
a 


say to you, to the best of your recolleccion? 


é A Well, we had owed them a million, 
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it was, and CCS had owed us and whatever. And we 
had tried to find out if it was possible rather than 
collecting a million something from CCS and paying 
them a check for something, we would just pair off 
che difference and collect from CCS whatever was 
due us and have then work it themselves, as far as 
giving cach other the money 

Q And that's the substance cf what you 
said to hin? 

A Right, more or less. 

Q Ard what did he say to you? 


a Bi 
ae 


wane 
nN mae 


c said that they didn't vent 

that way because they were apart fron each other now. 
fhey were different companies, whatever it is. They 
weren't, you know, together like they used to be. 

Q And then what happened? 

A And then we had tried to find out it we 
could give them a check certified and we found out 
that we couldn't. 

I spoke to them and they wanted to know 
could we give them back their stock. 
We told them we had already used some 


for deliveries so we wouldn't be able to give them 


back all the stock they had or a certified check 
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so they said they would accept an uncertified check. 
Q When you say you used some of the stock 
for deliveries, how hau you determined that? 
A Because as we Were gotting the stock in, 


we were turning around and giving it to our delivery 


<r 


man to either deposit down CCS or deliver through CCS 
or make a physical delivery. 
Q And of the stock that you got in, how 


much did you deliver out? 


A I wouldn't be able to tell you that 
! . 
offhand. } 
fa) When you had the conversztion with this | 


. 
vice president concerning pairing, what time of the 
day was that, do you know? 

A ket offhand. I would say by that time th 
it wes past three. | 

Q And when you had a conversation concerning 
the return of the stuck “hat you just testified to, 
what time was that? 

A I would say that must be around the same 
period of time, not much before. 

Q Was it during the same conversation that 


you talked about pairing? 


A I would say could have been. IT don't 
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remember definitely if it was or not. 


Q When you received stock from Stock 
Clearing Corporation in behalf of Weis Securities 
4, 1973, what specifically did you do with it 
when you took it out of the envelope? 
A When we took it out of the envelope we 
were looxing for any large items to sce if we could 
turn then back around to either deposit them in CCS 


and deliver them that way or make physical stock 


deliveries, 


Q Did you do that in fact? 
A Yes. 

Q And do you know how much you did it with? 

A No, I don"t. 

4 When you make deliveries out, do you 


expect to get paid cash for the securites that you 
asliver out? 
MR. DAVIDSON: Object to the question. 
Q You can answer it. 
MR. DAVIDSON: This witness has not 


testified that he makes any deliveries out. 


Q You are a receive and deliver clerk? 
A Right. 
Q You deliver out? 
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MR. DAVIDSON: Mr. Dybo, the time that 
& : 
3 
the girl would put on che list when she's 
4 
putting the deliveries into the system, would 
6 { be the time that she's physically making the 
6 
list; is that correct? 
| THE WITNESS: Yes. I think it cuts back 
¢ 8 ; 
itself on the system itself, the girls putting 
9 
it on. I think it goes onto it, I am not 
} 10 
e positive. 
| = MR. DAVIDSON: In other words, the system 
i 
i 12 
prints the time simultaneously with her printing 
® a the information? 
t 
| 4 
| ' THE WITNESS: Right. 
| 15 
| MR. DAVIDSON: So that would be sometime 
@ 
| : after the pickup made by Weis? 
| al THE WITNESS: Right. 
| 
e sai MR. DAVIDSON: Off the record. 
} 
oo (Discussion off the record.) 
20 || 
|| BY MR. JEROME: 
2 | | 
a | Q I think we have described two or three 
= 1 of your conversation vith people from Stock Clearing, 
23 
} i} Mr. Dybo. 
| | 
| " ] In particular, you had a conversation 
% with somebody at Stock Clearing concerning the 
e | | MANHATTAN REPORTING CORP. 
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. inobility of Weis to obtain certification of Stock 
Clearing's check; is that correct? 
4 
A Right. 
e \ | Q Do you recall when you had that conver- 
¢ 
sation? 
A No. It would have to be like I said, 
e 8 
after three. 
y 
4 Q Was it during that conversation, that 
‘ 
10 ' 
& you asked somebody from Stock Clearing to pair? 
f 
ss A I would say it would probably be more 


than likely. 


Q And w it during that conversation, 
that you advised somebody from Stock Clearing that 
you were unable to return its stock because of the 
turnaround? 

A I don't remember offhand. Possibly or 


otherwise conversations just before it. I -- 


MR. JEROME: You want to correct the 


record on something, Nr. Kasen? 


e >) 
ey | MR. KASEN: Yes. 
a His testimony I do not believe was that 
® as there was inability te return all the stoca. 
” H He simply said that there had been 2 turnaround 
™ with respect to some of the stock. 
ae MANHATTAN REPORTING CORP. 
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“Dyb [6s | 
Q And you didn't specify how much? 
A No, because I didn't know how much. 
Q Do you know whether or not the turnaround 
was less than $700,000? 
A No, I wouldn't know offhand. 
Q Wien you had the conversation concerning 


the certification, do you know who you were talking to? 
A Excuse me? 
Q Do you know who you were talking to at 
Stock Clearing? 
A No, not offhand. I had written down all 


the names but -- 


Q Was it a vice president, do you recall that? 
A About the certification? Yes. 

Q It was a vice president? 

A Started off with a clerk. He said hold 


on and some other gentleman came on and said he was 


a vice president in charge under something and -- 


Q Does the name Petroski ring a bell with you? 
A No. 
Q So the man you spoke -- you first spcke 


to a clerk and the second person you spoke to was 
brought to the phone by that clerk? 


A Right. 
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Did you speak to & third person? 


No. After that, any time I spoke, I 


spoke to the man who said he was & vice president. 


Q 


A 
Q 


A 


Does the name Fuchs mean anything to you? 
Not offhand. 


Hoyt: 


I've heard some of the names before but 


I don't know if it's in regards to this. 


Q 


people a 


A 


Q 


In any event, you only spoke to two 


t Stock Clearing Corp.-; is that correct? 


As far as I remember, yes. 


Concerning the question of cerification, 


did you, when you spoke to the clerk, that is to say, 


the first person, do you recall what you said to 


that person? 


A 


! o 
coulun't g 


was free 


Not offhand. Not offhand. Just that we 


et it certified at the time because Chemical 


zing our accounts temporarily until whatever 


decision was made. We didn't know how long it would be. 


Q 


A 


You used the word "temporarily"? 
Yes. 
And what did he say to you? 


Well, he didn't know what to do more or 


less. That's why he went and called whoever he 
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Q 
was a vice 


A 


third person that you spoke to 


a 


Q 


fron Stock 


that at th 


fjed becau 


you know, 


he said no 


is that wh 


know how 1 


far as we knew, temporary until whatever decisions 


were madc,. 


And that person who he called, .y 


oO 
¢ 
of 


? 


president? 


And you're sure that there wusn't 


I don't remember offhand « third one. 
You don't remember a third onc? 

NO. 

What did you say to the second person 
Clearins who got on the telephone? 


More or less first I explained to hi 


@ noment we couldn't get our check cert 


se Chemical had frozen our accounts and 
could we pair off the CCS with that, an 


at the tine. 

Because they were separate corporatic 
at he told you? 

Yes. 

Did you use the word temporarily? 

I told him -- well, he had asked do 


ong it would bs, and I said no, it was 


Nobody knew nothing definite yet. 
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34 Dybo ae 
Q Yet, what decision were you referring to? 
A Anything in regards to whether we were 


going to do business, freeze our accounts or what 
Was going to happen. It was still up in the air } 


as far as we knew. 


Q And what did he say to you,to the best 
of your recollection? 
; 
A Well, at the end, he said send 


down an uncertified check and they would hold on to 
that to sce what the outcome was. 

Q Did he tell you th. in the same conver- 
sation or did he say he would call you back? 

A I think he called us back if I am not 
nistaken. 

Q This is the second individual that you 


spoke to? 


A Right. | 
Q And when he called you back, what did | 
he say? | 
A I believe he said just send down a check 


and 1 don't remember if he said to send a draft or 
what. He held our draft also, Our draft from CCS. 
He said they would hold both until the outcome. So 


they were covered. They had the same money, if not 
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more. 
lie said after whatevor came out, then 

{t would be taken care of one way or the other. 
Either we would reccive or we would still owe then. 
Did you have uny further conversations 
besides those conversations that you have testified 

A Just nore or less callod back this man 
to find out if we explained decisions yet about our 
draft ond the check -- 


Q You called hin or he called you? 


fh I called him back at least one or twice 
ha fas eta Aa Por | “Na and of the dai ++ sac 
patars i Gay Cnacue ihe end OFT the aay 1t was 
still it ir. They had oui drarct: = 


A He wasn't sure either. He was waiting 


something clse. 


Q But he finally did call you back and say 


scnd your check? 

A No, we had sent them a chec before the 
end of the day T believe. We sent it down and ie 
held the check and we made up for our own record a 


suspension for overnight until we found out what 
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Q So you called him back a couple of times 


liad you on prior cccasions paire: 


at ; a Aa be 
1eys owed by CCS against moneys which you Owed to 
Stock Cleari Corp.? 


& ’ 4 
A I would say not recently. \ while back 


like last year or the year before whatever it was, 


ccause this new thing they started, two separate 


check to Stock Clearing Corp. on May 23, 1973, the 
dsy before all of this trouble? 
A I don't know offhand if we paid then. 
a) Did you indicate in your conversation 
with the second person from Stock Clearing with 
vhom you spoke, that there were moneys in the bank 
to cove; the check? 
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long it would be. 

) Is thet l you sa to him with respect 
to U > A tiie we 4 

; That's right. That there was onovgh to 
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of the bank not certiiyang the checks. 
) Did you in any way indicate to him that 


hovwld eccept the check beccuse there wes sut- 


st was the purpose of your telling 


had ted or how the co. ‘ersation cane on, about 
if thet was one of the reasons why they weren't 


certifving our checks, was there enough money to 


Re JERON’ Would you read vack the 
anNsVer. 


(Tio answer was rowd by the reporter.) 
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with ‘ i le . t > s£ they lidn't sant to 
lo it that y, it canc or that they wanted the 
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aA CaccCre 
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\ i tT. I believe I montioned at an 


said they couldn't give then back all the 


stock because certain stock had been used turned 
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) hat about the to that t 
lo you know why that w 't returned 
As far as I kn fter to) t t 
c 1] *t retur t ike } i t t 
ante ] t C eck, if se ( 't ret aoe 11 the 
stock, they nted the check. 
) jad you evor ha yccasion in your 
capacity as a receiving 41 sliver clerk to! 
to return stock cr circunstances ila 9 this? 
‘ To the house, you mean? ) 
Where are you employed now ‘ir. -- 
} I'm not. 
Mn. IDSON: I would like to as} 
35% 2 ‘. 2 ircct. ” 
I ‘ hat il ‘ i . AVI a2 
2 In your expericnce wit cis Securitics, 
were there occasious from time to tar shen chec 
ould pail to Stock Clearing Corporation the day ! 
ef{tcr 2 settle lete when it turned cut there is 
g dast1 ney between the anount of the eck pal 
the fore and the amount cwing to Stoel leari 


Corporation? 
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SECURITIES INVESTOR PROTECTION CORPORATION, 
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Messrs. HUGHES, HUBBARD § 
‘ Attorneys for Trustee Edward S. Redington 
One Wall Street 

‘ New York, New York 
e 5 

‘ BY: GLORGE DAVIDSON, ESQ., 

-and- 
e ALLAN J. KASEN, ESQ.., 
of Counsel 

& 

8 

‘ | Messrs. MILBANK, TWEED, HADLEY & McCLOY 

; Attorneys for Plaintiff Stock Clearing Corporation 

10 One Chase Manhattan Plaza 
® | New York, New York 


‘ BY: JORN J. JEROME, ESQ:i, 
LANA BORSOOK, ESQ., 
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-ana- 


THOMAS A. WILLIAMS, £SQ., 


of Counsel 


IT IS HEREBY STIPULATED AND AGREED, 


i by and between counsel for the respective 


19 | 
| parties hereto, that the signing of the 
& ‘. within deposition shall be and the same 
1 
hereby is waived. 
22 
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at 1981 Lenox Avenuc, East Meadow, 
having been duly sworn by the No 
(avid J. Feldman, CSR), was exanined 


testified as 


EXAMINATION BY HMR. 


0 
@, 


aA 


9 


follows: 


For how long have 
Ciearing Corporation? 
Eighteen years. 

What is your job title? 


Secretary. 


For how long have you beer 
Clearing Corporation? 
Approximately a year and 


Are you an officer of any other 


No. 


In 1973 were you 


other corporation? 


Q 
to your 


A 


w+ ee 


No. 


What was your job titl2 at 


becoming secretary? 


Director. 


and 


employed 


an officer of any 


SCC prior 
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corporation? 


Hoyt 4 
2 Were you a member of the board of 
e 
Pe) , rere 
directors of SCC? 
A No. 
Q And were you a director of Stock 
6 as ; : ot 5 a . ¢ 
Clearing Corporation in May of 1973? { 
t 
7 | 
A Was I ae t 
8 ; ee 2 
Q Were you a director in May of 1973? 
9 
A Yes. i 
10 - P , - 
Q What were your duties as director of 
t 
)] “4 : . 
a Stock Clearing Corporation? 
] 
7 A I worked on special projects that the 
3 ; : ; : 
Clearing Corporation was cevcloping. 
= Q Did you have any duties other than 
15 . . . . 
working on special projects? 
* A When? 
17 ‘ 
Q In May of 1972. 
18 A Yes. 
Q What were those duties? 
20 x 
A Corporate secretary. 
a | Q To whom did you report when you were 
22 director of SCC in May of 19737 
asia A There were several people I reported to. 
i] 
9 1] 
a | Q Who were they? 
eae A Samuel A. Gay. Diran Kaloostian. 
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reported to 
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May of 1973? 
P 
aA 
Stock Cleari 
8 an 
Q 


vice pres 


le A 


13 + 
‘ 
14 ¢ 
wa 
15 ‘) 
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dy +4 
had any 


: A 


ye) 


Q 
sat that 


25 | A 


13 


ek ne ne ON a 


=12 

Hoyt < 5 
Those arc the people I directiy 
at the time. 
What was Mr. Gay's job title in 
He was on the board of directors of 
1g Corporation. 
Did Mr. Gay have any office in Stoc 
oration? 


By that I mean, corporate office such 


ident or something of that sort 
when? 

In May of 1973, 

lo. 

What \ras Mr. Keloostian's job in 


Do you know whether in May 1973 Mr. 


position with the New York Stock Exchan: 
Yes. 
What was that position? 


Don't know the exact title. 


Can you give me your best recollection 
positicn was? 
best 


secollection, senior V.P. 


MANHATTAN REPORTING CORP. 
2 NASSAU STREET, NEW YORK 10038 ~ 267-2228 


a> 


° oe ve © ee ee nl es ee oe ae - - 


Hoyt 6 
? 
cs Q VO yo KNOW Of BI other co orate 


offices in any other corporation which Mr. Kaloost 
held in May 1973 other than executive vice president 


of Stock Clearing Corporation? 


6 
A Yes. 
| Q And what were those? 
® Cc 
A A He was the president of CCS, Inc. 
7 , 
9 , +2: . 
Q Do you recall attending a meeting on 
se the morning of May 24, 1973, regarding Weis Securities? 


A Yes. 


Q And where was that meeting held? 
A 
4 Ae «#1 Maw Vaws Ceanat wehanan 
ca ete wie ote te aweaee we oe eh ~~ - ~* 
14 r } + ’ : 1 “ 
Q Do you recall at what time the mect 3 
= commenced? 
nmenced 
& 
} 
le A No. 
17 ; 
Q Was it before eleven a.m.? 


» ‘8 A Yes. 


19 ' Poe .e- » meet 
sey Q Who was present at that meeting? 
20 } fs Ww : 1 
A Officers of Weis Securities and 
e Z 
: [xchange officers. Counsel for the Exchange. 


. Q Can you tell us in substance what was 
® | said at that meeting? 
24 A The Weis Securities situation was being 


discussed from a regulation and surveillance standpoint. 
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meetings in regard to Weis Securities 


That was a general question. 


T + 
MR. o lt erstand the 
question to mean then instructions at any ti j 
Ay fom “law FA 107%? 
during dy 2%, L3/ 01 

‘ ears 

MR, Avi .1 te 
P ‘ 
A NO. 

Dp ~ i al } _ q | 
Q Prior to ry 24th, had you attended 


Q Following your meeting at the New York 
Exchans . the morning of May 24th. did you 


any meetings regarding Weis Securitics later that 


A Yes. 


re) 


How many such meetings did you have? 
A At least two. 
Q When did the first such meeting take place? 


A Approximately four o'clock. 


42 


Who was present at the four o'clock 


A David Fucilis. 


Q Anyone elsc? 


A To the best of my knowledge, no. 
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° 
“Hoyt ae 10 
Q Who originated your meeting with Mr. Fuchs? 
A Don't recall. 
Q What was said at your meeting with 
Mr. Fuchs? 
A I was informed that a check, uncertified 
was received from Weis. 
Q Did you say anything to Mr. Fuchs? 


MR. JEROME: Excuse me. I think the 
question assures, aoes it not, that he was 
informed by Mr. Fuchs. I think that's the case -- 

MR, DAVIDSON: Iie's already testified 
thet only he and Mr. Fuchs were at the meeting. 

MR. JEROME: He could have gotten a phone 
call while he was at the meeting. 

I think we ought to have the record 
clear that he was informed by Mr. Fuchs. 

Then we can proceed with the question. 
& Did you have any phone calls at the 
meeting? 

MR. JEROME: Let me ask a question. 

Did this information you just testified 
to come fron Mr. Fuchs at the meeting? 

THE WITNESS: Yes. 

Q Did you receive any phone calls durinz 
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A I don't recall. 


vA Yes. 

Q What did you say to M-. Fuchs? 
A I asked for details. 
"4 Q Khat did Nr. Fuchs tell you? 

A Tnet he had been 4n contact with the 
. Settlement Departiuent. r. Stanley [Petroski 
of tic ettlenent Department. 
i Petroshi had been in contact with 
e Weis' office, und had been told that -- told by Weis 
H personnel -- that Chemical Bank had frozen Weis' 
; bank eccount. And that Weis couldn't certify. 
’ Q Did Mr. Fuchs tell you anything else? 
21 A That's all that I can recall. 
22 Q Prior to your meeting with Mr. Fuchs, 
” had any information come to your attention concerning 


4 ~ 


freczing of Weis' bank account? 


~ 
> 
o 


bit A 


at 
NO-e 
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Heyt ] 
A That's all. 
Q Is it correct that SIAC is a corporati 
which perforns services for SCC? 
A Yes. 
Q Do you know whether those services ar 


performed pursuant to a written contract? 


forth the substance of any of the meetings or 
telephene conversations to which you've previously 


testified? 


You may answer the question. 
A Yes. 
Q low many such writings are you aware of? 
MR. DAVIDSON: Let the record show 
that lr. Jerome has just supplied the 
witness with a two-page document, purporting 
to be a menorandum from Mr. Hoyt to Mr. Gay, 
dated June 1, 1973. 
The pending question was how many 
such writings were you aware of? 
A Three, This one and two others. 


Q I ask you to compare the document which 
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. 

24 

9¢ 

29 


John J. 


Eugene Miller, James 


‘ccdnum, Francis Palamara. 


Q Do you believe there are others? 
A Can you read back who I gave you? 

' 
me) You named Gay, Mulcahy, Needham and 


Palanara. 


A Donald Regan, Diran Kaloostian. 
Q Mr. Needham was president of the Exchange 


at that time; was he not? 
A No. 


Q Do you know what his position at the 


Lxchange was at that time? 
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Hoyt 26 

\ Chairman « the yard 

2 Did Mr. Mulcahy have an office at 
the Lxchange at that 4 

P Yes 

Q What was his offi 

A I don't kuow. 

Q What about Mr. Miller? 

A Vice president. 

Q Mir. Palamara? 

A Executive vice president of the [Exchange 

Q Mr. Regan? 

N Uutsidce cirecter 

Q Outside director of the Exchange? 

A Stock Clearing. 

Q Just Stock Clearing? 

A Yes. 

Q Did Mr. Kalcostian have any office 
With the Exchange or did he just have the SCC and 
CCS offices to which you previously testificd? 

A fo the best of my knowledge he had 
SCC and DTC or CCS offices. 

Q Regarding the meeting at the Exchange on 


the morning of May 24th, were any of the individuals 


whom you've identificd as members of the Stocl 
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e Clearing Corporat ar resent at that mee g 
a A Franci lamar 
9, \re ye iliar ait the fr 1, rement 
e and Stoci learing rules that checks ayable to 
tock Clearing in t mount of 5,0 or more 
are required to ix Crtiras 
7 
. A Yes, 
( And the further provision that Stc~k 
° Clearing Corporation may elect to waive that 
“equlrement of certification? 
A Yes. 
@) Do you } feb who t Stach learine Car ratin- 
has authovity to we've the certification requirement? 
A When? 
Q In May of 1973, 
A The board of directors. 
Q bo you know whether the Stock Clearing 


board of directors took any action with regard to 


Weaiving tie certification requirement in respect 


: ° of the check delivered by Weis Securities to 
Stock Cleuring Corporation on May 24, 19737 7 
® ” A They did not. 
“ Q Do you know whether anyone at Stock 


Clearing Corporation purported to waive the requirement 
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ir. Hoyt, turning again to the mectin 


e at the New York Stock Exchange on the morning of 
May 24th, was one of the subjec’s discussed at that 


sd 13 Securities brokerarce house in operation in the future? 
14 f Yes. 
Q And at that time were various 


16 rossibilitics for keeping Weis opened discussed? 
I A Don't recall. 


Ss I Q Do you recail whether the possibility 
ly of liquidating Weis Securities was discussed at 
the ten a.m. meeting at the Exchange on May 24, 19737 
A I don't recall. 
MR. DAVIDSUN: I have no frsther questions 
of Mr. Hoyt. 


4 (Time noted: 4:06 pn.) 
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THE COURT Then, I have various 


stipulations which don't bear, but do have 


one stipulation of December 3rd, that was 


filed with me in which, I take it, these are 


the controlling material facts or are there 


any other material facts as to which I will 


need evidence? 


MR. DAVIDSON: Your Honor, I! believe 


that's the complete record. 


THE COURT: In other words, jf I under- 


stand you fellows, and madam, we have got a 


summons and Complaint, and, 1 take it, 


basically 2 motion for summary judgment by 


both sides? 


MR. JEROME: That's right, Your Honor. 


THE COURT: The answer raises what 


appears to be some questions of law as to 


waiver, right? But you also, it the first 


affirmative defense, clain that Mr. Jerome's 


complaint fails to «tate a cause of action, 


right? 

MR. DAVIDSON: That's right, Your 
llcnor. 
if 1 take that affirma- 


TIF COURT: So, 


. ie 
niais 


tive defense if I ignore the de 


& | 
in the answcr, there are ro longer any issues 

e of fact, and I take your first affirmative \ 
defense and treat it 5 3 Rule XII demurrer 


converted to @ motion for summary judgment, 


right? 


MR. DAVIDSON: Yes, Your Honor. 
THE COURT: And, I could grant summary 


eithet dismiss the 


@ 
judgment to either side, 


conplaint oT grant the relief sought by the 


& hes complaint under Rule 56, is that correct? 
MR. DAVIDSON: thatis correct. 


THE COURT: Then all we have, 


8 
straight questions of law. All right. 


ths) 
ne 
be 
n 
@ 


Well, ! guess,.Mr-. Jerome, maybe 


you brought the action and it's your complaint 


@ 
which is in dispute, supposing I let you 


argue first? 


MR. JEROME: I will be happy t®» Your 


Your Honor, jn this reclamation pro~ 


Honor. 
} i 
ceeding, our procecdins, The Stock Clearing 
e 
Corporation seeks to recover one million one 


nundred thirty-five thousand doliars of 
securities which were sent to Weis by the 
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@ On May 20, 1974, the Stock Clearine Corpor tion 


oe VieCarin; s-OTpoTa 


(SCC) filed this complaint t1lleging that it was entitled to 


4 certain escrow account held by Edward § Redington 


~~ 
~, 


1 


(Trustee), as Trustee of Weis Securities, Inc. (Weis) > The 
parties agreed upon the controlling facts and they 


out in the stipulation approv-d by this court on December i 


© 
—" 
\o 
~~ 
> 
° 


The complaint als . ntaine? a second cause of action 
grounded in fraud, but that cause has been dismissed with 
prejudice by stipulation. 

On May 24, 1973, an appropriate appli 


e a ? + + Hares r ar 14 ~ ry : 
filed instituting proceedings avrainst 


ot RNS eee 


view of the Securities Investor Protection Act of 1970 


L1PA), 15 U.S.C. §§ 78aaa, et Seq. As part of such pro- 7 


ceedines, the defendant, Edwe - Redington, was appointed 


. 


Weis’ Trustee sn May 30, 1973, 


On June 15, 1973, SCC obtained from this court an 


= The SCS, as Plaintiff, followed the adversary pro- 
ceedir, route now prescribed by Part vry of the Bankruptcy 
Rules, 411 U.S. 1068, effective on October 1, 1973. 


e lk 


-2-) 


| 
: 


et EN AOE 


> 
A-160 “ 
‘ 
Order to Show Cause requiring the Trustee to s 7 cause wt 
n order should not be entered directi 1im t rount ¢ 


SCC for the securities Weis received from SCC on May 24 
1973 under circumstances to be described below. In addition, 
SCC sought to enjoin the Trustce :-om disposing of such 
securities until its: rights in such securities were deter- 
mined; SCC also sought to obtain information as to the 
Sekkbey of the securities involved. 

By a stipulation between SCC and the Trustee, 


approved by this court on July 3, 1973, the Trust agreed 


to place che sum cf $1,135,459.87 in escrow. In x. turn, 


io] 
_ 
w 
4 
fw 
rt 
=) 
12) 
| 
ct 
° 
4 
2) 
a 
Oo 
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SCC was granted the right to preeeed-ty re 
cure said sum in lieu of seeking to recover the actual 
securitics celivered by it to Weis.on May 24, 1973. 


The amount SCC seeks is the escrowed fund of 


n 


$1,135,459.87, made up-principally of the net cash payment 
’ PP Pp ; Ppa} 
alleged to be due to SCC for the stock it delivcred to Weis 


on May 24, 1973, and for which it received Weis' check 


Se 


C) That check was duly deposited by SCC for collection but it 


was returned by Weis’ bank on May 25, 1973, for insufficiency 


of funds. 


Ae 


we 


A-161 . 
4 
ni F A 
SCC is a New York corporation whose function 15 
to provide facilitic for clearing and for settling trans- 


actions, involving securities between and among members of 
the New York Stock Exchange Enc... £4. Y.! ) and other 


brokers for whom SCC may act. SCC is itself a subsidiary 


of the N.Y.S.E. Its facilities are used as a central con- : 
r 

duit by the brokers. In placing buy and sell orders, a * - 

broker, typically, would arrange to have his buy order placed 

in his pick-uj; spot and to have his sell orders piaced in 

the pick-up spot of the respective buying broker. In this . 
r 

fashion, the exchan 1 merous stock certificates among -“~ 

many.brokers is expedited. Thus, to structure the usual ae Se 


rh 


process, if broker X wishes to sell 100-shares of a certain $=J* : 
stock to broker Y, and the sale-purchase is concluded}: “-" rue -* 
broker X would deposit the stock in. an envelope with the : 
SCC whose clerks would then put that envelope in a bin- for «i +i. 
broker Y to pick up. 

In addition to this clearing operation, the parti- 


cipating brokers utilize SCC to collect payment for the 


stock sold. This is accomplished by determining each firm's 


\ -4 ~ | 
~ + 


receipt 
from all 

sliveries on any given day, then the firm would be 
obliged to pay SCC the balance. However, the SCC pays those 
firms that delivered more stock than they received. Thus, 


if broker X were to deliver $100 worth of s < to numero 
wad 

brokers through the SCC, but c-xe to receive a 
only $50, rather than settling his accounts with each indi- 
vidual broker that he dealt with, broker X could net his 
activities for the day in the aggregate. He could therefore 
look to payment 
above. 

Weis was a broker-dealer and a member of the N.Y.S.C. 


On May 24, 1973, Weis received securities and other items 
4 5 > 


in the dollar amount of $1,909,093.66 computed in accordance 


with applicable es In’ addition, Weis delivered items’ in 


the amount of $7 .59 to SCC to be picked up by other 


members of SCC on day. (Pg. 2, Stipulation.) 
In keeping with the financial results of that day's 


dealings, Weis issued its uncertified check to SCC in the 


amount of $1,135,459.87., That amount repr: ti the differ- 

ence betwee t ts ¢ t to Weis' SCC settlement 

account, for N. Y. State Transfer taxes paid together with ~~ + ? 
tr picked=t 1cems nd the ar ints credited to Wes "- S¢6o 

settlement account for the brought-in items. While the 

usual- manner of business called for Weis to pay by certified , 
check, at approximately 4:00 P.M. on May 24, an officer of 


SCC decided to accept Weis’ uncertified check for that day's 
settlement cause the bank had frozen Weis' account ~ - , nae 


(Pet osk_ Dep: p. 45). On May 25, 1973, SCC learme that ’ 
t > > 


Uy 

Weis' check would not be honored. 

The issue before this court is whether,~on these 
facts, SCC has a right in preference to all other creditors, : 

: " > including securities customers,’ to be made whole by* obtaining: 
property from Weis’ Trustee equal in value to Weis!.-debt.to 
it based on the dishonored check. It is this. court's -judg--.. - 

ment, notwithstanding these appealing facts, that the SCC 
does not have such right to be made whole. - 3 


In determining the status of SCC's claim, I start 


er et + 
\ 
; 


with the statute, although I may not end there, F.T.C. ¥. i 


Bunte Bros., 312 U.S. 349 (1941) ac 350. 


es 


— 


And so I turn to the relevant provisi f Sif 
, oe oes t" 5 eS 
Manifestly, the provisions relating to “customers nd "cash 
customers" are inapplicable in this dispute. Sections 


6(c) (2) (A) and (B)y 15 U.S.C. §§ 78f££(c)(2) (A) and (B) 
In SIPA, Congress' main impulse was the "protection of the 
customer as investor and trader, not to protect others who 

might become creditors of the broker-dealer for independent ~~" ig 
reasons." S.E.C. v. F. 0. Baroff Co., Inc., 497. F.2d 280 


(2d Cir. 1974). Clearly, the SCC is neither customer nor 


investor and thus not within the clacsee for whom Congress 
meant to be solicitous in ‘the 1970 legislation. Accordingly, 
if SCC is to succeed in this suit, it must find a legal > 


basis elsewhere. 


Although this case and this court's jurisdiction, 
Excaange National Bank of Chicago, et al., v. Wyatt, et al... 
+3 ae (2d Cir. 4/24/75), arose under SIPA, that 


statute makes applicable the provisions of the Bankruptcy 
PP | ptc} 


Act “except as inconsistent with the -provisions of this Act." 


section 6(c)(1), 15 U.S.C. §§ 78fff(c)l. Therefore, the 


validity of SCC's claim should be considered within the 


[-75] 


cor xC 
vant pl 
a lt t¢ 


rt 
- 
rr 
—" 
~ 
bs 


the inkruptcy Act and the ; eiven its rele- 

| 
; y Be yr : ¢ f 119 < } } " ’ scr | 
] l in re pcct I a sult icn i L a) imst 


sion of the bankrupt, where proper proof 


shown by the claimant, is not be included — 


in the assets f£ the bankrupt's estate, but is to be. restored 
to the claimant. ef yLlis wn Bankruptcy (14th ed.) ¥ 70.39(1)] 


This rule, as the linchpin of a suit for reclamation, 


is not inconsistent with the provisions of SIPA and should 


A suit for reclamation is an outgrowth of replevin 


suits. Thus, a petitioner seeking recovery must show such 


facts as 


Genera] 


would be sufficient to sustain an action in replevin . 


Phonosraph Corp. Vv. Fanning," 6 F.2d 155, 226 (oe Cir. * 


1925). That remedy is only available where 


"personal property is clearly = 
and has been delivers to, 

title has aot passed to, a 

omhall, Killor %., 61 F.2d 760, 761. (2d Cir. 1932). 


In order to prevail in its reclamation suit, SCC 
has the burden of proof. It must show facts sufficient to 
+«~ establish that: the claim to possession is superior to-.the 
prima facie right of the trustee. National Silver Co. v. 
Nicholas, 205 F.2d 52, 55 (5th Cir. 1953). Moreover, SCC 
must succeed 


“only on the strength of his own 
right to the property . . ."' and 


A 


mot on the » « « weakness of that 
of the bankrupt or the trustee. . 


Robbins v. Bostian, 138 F.2d 622, 625 (8th Cir. 1943). 

The nature of the ownership can be either absolute 
or qualified. Allen v. Lokey, 307 F.2d 353, 354 (Sth Cir. 
1962) citing 4A Collier on Bankruptcy (14th ed.) 4 70.39(1) 
at-467: However, the petitioner must prove ownership,--and-- 
it is on this element that SCC's case founders. Although 
SCC acquired some claim against Weis by virtue of the 
transactions described, SCC's claim does not rise to’ the 
level of ownershir of the stock. The record clearly shows 


that SCC merely acted as a clearing house. At no time 


4 


before Weis picked up the stock coyld SCC have insisted upon 


retaining possession of the stock. SCC had no claim to own 


°| 


them. Therefore, it is difficult to justify the present 
.demand for return based on mere possession without.a ine ; i Nate 


’ 


rights of dominion. 


<a tttedly, SCC gained somenproperty terest insu proweri 


the stock by vircue of its-payment .to the. respective delivering..«. << 
, ; , ' , f 

brokers. ‘lowever, the facts fail to justify.the existence 
of. anything nore than an interest in the nature. of_a_lien, in “can. He 
while the theor, underlying reclamation rests upon restora--.- r 
“tion of an ownership which had never been fully relinquished. 
In re Broomhall, Killough & Co., 61 F.2d 760 (2d Cir. 1932). me 
Reclamation fails where there was never.any ownership -of 
the stock. 

a 


An examination of SCC's own rules supports ‘this = 
result. Rule 13 pwovides -hat SCC ". . . shall have a lien 
on gny and all securities and other property held by it.- 
at any time or from time to time ... . for all a.ounts due.” 
CCH N.Y.S.E. Guide, SCC Rule 13, ¢ 3313, pg. 4627. The 
language of the rule supports the view that SCC's interest 
does not rise to the level of ownership, but merely gives 
the SCC a lien, already seen to be insufficient to support 


a right of reclamation. 


i 
vi * “1 @ 
f 
/ 
; 0! = 
SCC also contends that its suit is proper for 
@ it argues, it had the rights of a bailee and thereby | essed 
indicia of ownership, principally the right to possession. 
Support is claimed in Bradley v. St. Louis Terminal Ware 
° house Co., 189 F.2d 818 (8th Cir. 1951), but the language of 
that case limits a right to reclaim property based on such 
le: . theary ", . . where it is wrongfully seized by another.» 
| 189 F.2d at 823-824, an element whict, none will dispute, -is 
| _ absent here. 
s | Moreover, a bailee loses the right to reclaim where 
{ a .... the, bailment is lawfully terminated and while’ the ‘usiaT’**™™ 
' n :thad of terminating 2 bailment is redelivery of *thé ‘property 
\° A. _.., te.the bailor, a bailment cdii-also terminate "when~specifict™™” 
| direction .s given by the tailor tc “deposit the property at 
™ . a particular place and to ledve it there. . . ." Mays v.— - 
| i oa New York, New Haven & + + £0 <4: 197 Misc. 1062,° ¥064;'97 19 
N.Y.Supp. 2d 909, 912 (App. Term, lst Dept. 1950). Here, 
© ; the. stock was given to SCC to be held until picked up by "*™ 
f ) _ Weis in keeping with the custom and practice. The bailors 
i neither sought nor expected redélivery. On the contrary, 
@ i 


Weis was expec’'ed to pick wp the stock in keeping with the 


| Eu3 


ee oe Ee se 


, aT pie pee perk Siig sede?! bn A iin—d 
‘voluntarily trensferred the stock to Weis pursuant “tothe 


xa 
! 
Fb 
ve 


— t ~ + 
inion of Babitt, 


i a rs . eg 
custom of the trade. In essence, SCC was' merely d ConVenientr, 


temporary shelter for the securities until Weis' messenger - , 6 
: > : ie 
physically took them up as was indeed done. If a bailment’ =- ----* f 


there was, it then terminated, as the bailors and everyone 
os. «ttm e 
else, including SCC contemplated. Therefore, the Bradley 


case is inapplicable for this reason, as well, simply becuse <° tte 


the stock was never "wrongfully seized" by Weis. Once SCC -~~* - 


: way things were done, it ‘lost ’.<cs right to” reclaim the ‘stock-7~-"*+ "= 


as a bailee in possession. 

SCC's suit for reclamation must fail and, accordingly;*" *"* 
the complaint seeking such relief must be ‘dismissed, ° Tt'a¥stt= %o @ier> 
so ordered. 


Dated: New York, New York 
June [3 1973: 


_ Rey 


: Bankr tcy Judge 
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balances 


pa’ ~ each 


Weis became a member of Stock Clearing and under 


all of which are incorporated into this 


' f A f , in 
out to other members is what is called t 

ystem. In tl netting syst¢ t t one and a half 
lion a 4y 1s reduced |! the e of the iy to 
200 million. Those e the ca balances, th 
of the day, that are required under Rule 7 to 

and every day. 

Your Honor, we say that under Rule 7, under t 
between Weis and Stock Clearing pursuant to whl 


ie) 
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, there 


A cantractitn) CAMmMmitmant An tha nur oF Weis, > eontractu2! 
commitment, to pay at 3 o'clock cash for the securities 
t > mT e + . ‘ h 
THE COURT: I first have to decide that yo lave 


Standing. 


~ 


MR. JEROME: Thatis correct, your Honor. 
THE COURT: Before I get to this point. 


MR. JEROME: We believe that the issue of standing 


nt of fact, subsumed in the central issue of this 


THE COURT: I thought you said that Judge Babitt 


never got to your argument on the standing. 


MR. JEROME: That is correct: 


THE COURT: If I decided you have standing do I 


send it back to Refer:e Babitt or do I then go ahead d 


decision. 


issue to the securities ind 


THE COURT: I understanc 


Owing any money. is no dis 


question is whether a reclamation 


and establish 
that you own. 
THE COURT: Wait. If you are right, you Sa 


Stock Clearing Corporation has a claim as a general 


of Weis, i 


and provices factiitics for slcertiag tranaactions ia 


Szcuriiies aikmouy 1t4 wpoers 
On fay 24, 1773, eis clearad its evucuritics with 
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- = = = _ = = - = = = = = = = a 
In the Matter of 
WEIS I ITIES, IN ’ 
Debtor 
STOCK CLEARING CORPORATION, 
Plaintiff-Appellant 
- against - 
WEIS SECURITIES, INC. and EDWARD S. 
REDINGTON, as Trustee of Weis 
Securities, Inc., 
Defendants~-Appellees. 
‘ 
‘ = = = -~ = = = ” = ~ _ - = - - ni -“ _ ” ae 
STATE OF NEW YORK ) 
: SSs.: 
COUNTY OF NEW YORK ) 
LOUIS WOLF, being duly sworn, deposes and says: 
I am over the the age of 18 years and am not a party 
te this action. 
° On March 3, 1976, I served the within joint appendix, 


by mailing one copy, on Securities Investo. Protection Corpo- 


ration, by depositing a true copy thereof, in a securely encloged 


post-paid envelope, addressed to said yrporation at 


>. 
900 Seventeenth Street, N.W., Suite 


800, Washington, 20006 
in 4a mailt maintained by the Government of the United States 


at 1 Chase Manhattan Plaza, New York, N.Y. 


Sworn to before me this 


jay of March, 197¢ 


i ad Yi a A 


CLIFFORD NEIL AIBN 

NOTARY PUBLIC, oS {it 
Quafiiied in New York County 

Comm ssion Expises March 30, 1977 
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